Danish Tax News
Inge
Public Property Value Assessment

The Challenge for the Public Property Value Assessment
-a Question of Accuracy In Denmark in 2013 the public assessment of the property values has been a major topic of debate. The purpose of the assessment, which takes place every second year, is to assess the price which the owner could expect to obtain on sale of the property at the time of the assessment.
There is evidence that this aim has not been achieved for some years. In August 2013, the National Audit Office of Denmark concluded that the accuracy of the assessments is poor, and that in three out of four cases there is a significant discrepancy between the assessment and the actual selling price. 1 The property valuation serves as basis for calculating the property value tax, the municipal property tax (land tax) and the building tax. Though the property value tax and the municipal property tax are both covered by the Danish tax-freeze, an incorrect property valuation can still lead to over or under payment of tax.
The property taxes are a considerable source of revenue, 2 and the property value is also used as basis for calculating other tax matters. Therefore in its conclusion the National Audit Office of Denmark emphasised the importance of accurate property valuations, as inaccurate valuations may cause losses for taxpayers. In another report, the Legal Adviser to the Government concluded that property valuations are incorrect but not to the extent stated by the National Audit Office of Denmark.
As a result of these reports, in October 2013 the Danish government issued its proposal: 'Confidence in the assessment of property values'.
3 The proposal emphasises the importance of public confidence in the system for assessing property values. A new system will be established, based on the recommendations of a panel of independent experts.
New Legislation on the Assessment of Property Values
The first step of the 'Confidence in the assessment of property values' project was the adoption of Law No 1635 of 26 December 2013. The new system will be used for the assessments to be made on 1 October 2015. Meanwhile, for the 2013 assessment for owner-occupied houses and the 2014 assessment for commercial properties the property valuations from 2011 and 2012 respectively will be used, with a 2.5% reduction.
As the new system is expected to result in a more accurate assessment, the right of taxpayers to appeal against the 2013, 2014 and 2015 assessments has been postponed. It will only be possible to appeal between approximately 1 March 2016 and 1 July 2016, which would be the normal period for appeals against the 2015 assessment.
A special rule has been introduced for owner-occupied houses. If the new 2015 valuation is lower than the 2011 valuation, the taxpayer will get a refund of the property taxes overpaid in this period. There are some further special provisions on the assessment in the intervening period. Hitherto, a natural person has had the possibility of appealing twice against their tax assessment, both to the Local Appeals Tribunal and thereafter to the National Tax Tribunal. Legal persons have only been able to appeal to the National Tax Tribunal.
In 2013 the dual system of appeals for natural persons was abolished. Since 1 January 2014, a natural person can only appeal once within the tax administration system, either to the Local Board of Appeal or to the National Tax Tribunal.
5 Further appeals must be brought before a court.
Pursuant to Law No 649 of 12 June 2013 a new system for tax appeals came into force on 1 January 2014. It is organised within the Ministry of Taxation as the Tax Appeals Board (Skatteankestyrelsen). The task of the Tax Appeals Board is to refer an appeal to one of the two appeals tribunals in line with the guidelines for referrals. For natural persons, if a case concerns a matter of principle or if it is linked to other cases referred to the National Tax Tribunal, then the case is referred to the National Tax Tribunal. For legal persons, all cases are referred to the National Tax Tribunal.
The remaining cases are either decided by the Local Board of Appeal or by the Tax Appeals Board, which can itself decide in some cases.
6 If a case is referred to the Local Board of Appeal it can be referred to the National Tax Tribunal at the request of the taxpayer. 
Lowering the Rate of Corporation Tax
The corporation tax rate will be lowered gradually from 2014 to 2016, starting with a reduction from 25% to 24.5% in 2014. When fully implemented in 2016 the corporation tax rate will be 22%. The lower rates will also apply to natural persons who are taxed under the Special Scheme for Businesses.
Taxpayers who earn income from the extraction of hydrocarbons will not benefit from the lower corporation tax rate. An 'additional corporation tax' has been introduced in Section 17 (1) of the Corporation Tax Act. Hydrocarbon income will be subject to both corporation tax and the additional corporation tax so as to maintain the effective tax on hydrocarbon income at 25%.
The financial sector will also not benefit from the lower rate of corporation tax. Thus the payroll tax on companies in the financial sector will be increased from 11.4% in 2014 to 15.3% when fully implemented in 2021.
Reintroduction of the Domestic Employment Scheme (Bolig
Job ordning) The domestic employment scheme has been reintroduced. It was first introduced in 2011 as a temporary measure, granting private households a tax allowance for wages paid for services performed in owneroccupied homes, such as cleaning, child care, house maintenance etc. Under Law No 791 of 28 June 2013 the period has been extended to 2013 and 2014. Compared with the former scheme, the current scheme also grants a tax allowance for wages paid for services provided in holiday homes. If services are provided in holiday homes outside Denmark, the state where the services are provided must have an agreement to exchange information with the Danish tax authorities.
Tax Credits for Certain Losses Connected with R&D Activities
Law No 791 of 28 June 2013 made a minor amendment to Section 8 X of the Tax Assessment Act. The provision grants a tax credit for losses related to the deduction of costs under the special provisions in Section 8 B of the Tax Assessment Act and Section 6 (1) (3) of the Depreciation Act. That is costs connected with R&D activities.
By Law No 791 of 28 June 2013, the maximum annual tax credit is increased from DKK 5 million to DKK 25 million. Within this limit the tax credit is calculated as the current tax rate multiplied by the loss in the year in question.
Researcher Tax
By Law No 792 of 28 June 2013 an amendment to the provision in Section 48 E of the Taxation at Source Act on ʻresearcher taxʼ was adopt-ed. A tax payer is now granted the right to profit from the attractive ʻresearcher taxʼ without taking into consideration any former employment with the company. Pursuant to Section 48 E of the Taxation at Source Act the additional requirements are still in force.
The Tax on the Extraction of Hydrocarbons Act
In addition to paying corporation tax (including the additional corporation tax mentioned above), taxpayers deriving income directly connected to the extraction of hydrocarbons ('hydrocarbon income') are subject to a hydrocarbon tax of 52% on their hydrocarbon income. Special rules apply when accounting for hydrocarbon income and until 2014 two regimes were in force -one for licences granted before 1 January 2004 (old rules) and one for licences granted since 1 January 2004 (new rules).
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The old rules had a substantial influence on decision-making in the sector.
8 Furthermore the government needed to finance investment in public transport in the form of a 'train fund'. This led to the abolition of the old rules.
The amendment came into force on 1 January 2014, and all companies must comply with the new rules in chapter 3 A of the Tax on Extraction of Hydrocarbons Act. Taxpayers who are affected by this amendment are also subject to the transitional rules in Section 27 C in the Tax 
Amendments Driven by EU Law
Personal Allowances
On 26 April 2013, in an initial statement, the EU Commission argued that the Danish treatment of the personal allowances of natural persons working in more than one Member State did not comply with Union law. For the calculation of relief for double taxation, part of the personal allowance was allocated to the foreign income. In some cases this could lead to higher taxation than for natural persons who earned all income in Denmark.
In future, relief for double taxation will be calculated on basis of the Danish tax on the income before deduction of the personal allowance.
7. The new rules also apply to licensees with special rights. 8. Serviceeftersynet af vilkårene for kulbrinteindvinding, Marts 2013, p. 90. SKM2013.920.SKAT sets out the guidelines for the reopening of former tax assessments.
Taxation on Sales of Shares by Natural Persons
When a natural person leaves Denmark he will be subject to exit taxation if he holds certain shares. The tax is based on the difference between the acquisition price of the shares and the sales price for all the shares owned by the taxpayer. The taxpayer can apply to postpone payment of the exit tax by having the transaction recorded in a special postponement account.
If a subsequent sale of the shares in question results in a capital gain, an obligation to pay the postponed exit tax will arise. The tax payable is equal to the tax on the capital gain on the difference between the selling price and the purchase price. The postponement account is reduced by the payment. If a subsequent sale results in a loss, the postponement account is reduced by an amount equal to a calculation of a negative tax on the loss.
This exit tax has been criticised by the EU Commission, and in order to comply with the case law of the Court of Justice of the Europe- This amendment takes account of the situation where the actual selling price is lower than the value of the shares at the time of the exit. This can either mean that the subsequent capital gain is too high or that the subsequent capital loss would have been even higher. In both situations a second calculation is made of the difference between the actual selling price and the exit value. This will result in a capital loss and the postponement account will be reduced by the negative tax on this loss.
Property Value tax for Natural Persons Subject to Limited Dan-
ish Tax Liability Under Danish tax law, pensioners are granted a relief on property tax. In order to make this provision compliant with Union law, this relief is now also granted to pensioners who are not domiciled in Denmark. For pensioners who own a house or a holiday home in Denmark the property tax is reduced pursuant to Section 8 (2) of the Property Value Tax Act. The amendment came into effect on 1 January 2014. 
Cross-Border Mergers
Indirect Taxation
One element of the plan for growth in Denmark (Vaekstplan DK) is to lower the taxes on energy. Law No 903 of 4 July 2013 amends several acts in respect of tax on energy. The aim of the amendments is to reduce production costs for business. This is mainly achieved by abolishing the energy-saving tax (CO 2 ) on electricity and lowering the tax on energy (fuel and electricity) to the minimum level required by the EU. Amendments to the payment of VAT have also been introduced in order to improve the cash position of small and medium sized companies. This has been done by changing the definition of small companies and by extending the credit period for VAT payments for small and medium sized companies.
Another element of the plan for growth is the reduction of tax on soft drinks and beer from July 2013, pursuant to Law No 789 of 28 June 2013. As from January 2014 the tax on soft drink has been completely abolished. The aim is to reduce cross-border shopping. Furthermore the deduction of VAT on business expenses for nights spent at a hotel is increased from 50% to 75%.
Tax Treaties
On 9 July 2013 Denmark entered into an agreement with Luxembourg on the right to tax pension payments. In future the source state will have the right to tax pension payments. For pension payments from a private pension fund this is on condition that the pension contribution has been subject to a tax allowance in the source state. A transitional rule gives Luxembourg the right to tax pension payments for natural persons who were resident in Luxembourg on 9 July 2013. The agreement has not yet been passed by the Danish parliament.
Danish Case Law
Introduction
A selection of Danish case law from the Supreme Court will be mentioned below. Some of the rulings deal with the fundamental provisions in Section 4, 5 and 6 in the Danish Tax Act, whereas others have an international scope. The following case law is identified by an SKM number, where the final letters indicate the tribunal making the decision.
SKM2013.580.HR -The Allocation of Costs to a Given Period
In SKM2013.580.HR the Supreme Court stated that, according to Section 6 of the State Tax Act, two conditions must be met for determining the allocation of costs to a given period. One is that a final obligation to pay the cost has been incurred, and the other is that the amount of the cost is known and final. Thus an airline company was not allowed to deduct a provision for the costs of the obligation to carry out service checks on leased aircraft. The company had made provision for these costs in order to obtain symmetry between revenues and costs when making up its income statement.
By its ruling the Supreme Court makes it clear that in Danish tax law the net-income principle is not to be understood as being in line with the matching principle. The Supreme Court also emphasised that the exception for provision for guarantees is to be interpreted in a very restrictively manner.
SKM2013.378.HR -Publicity Expenses Versus Entertainment
Expenses In another ruling, the Supreme Court distinguished between publicity expenses and entertainment expenses. According to Section 8 of the Tax Assessment Act, the costs for publicity are fully deductible whereas only 25% of entertainment expenses are deductible. Publicity costs are defined as costs related to an activity that is targeted at an undefined circle of potential customers, whereas entertainment expenses are defined as costs related to activities for cultivating existing business relations.
In SKM2013.378.HR a company trading in luxury cars held some sales events. The events included food and entertainment. The invitations were sent directly to potential customers. As the cars are very expensive the circle of potential customers was quite narrow. The company argued that sending direct invitations to 1,500 potential customers could be considered as being targeted at an undefined circle of potential customers, and that an 'undefined circle of potential customers' should be understood in the context of the business of the company.
This argument was not accepted by the Supreme Court, so the costs were to be treated as entertainment expenses with their deductibility limited to 25%.
With its ruling the Supreme Court emphasised that for a cost to be regarded as a publicity cost it must relate to an activity targeted at an undefined circle of potential customers. 'Potential customers' is to be understood in a very broad sense, including those who will probably never become customers.
SKM2013.779.HR -Taxation of Damages
In its ruling in SKM2013.779.HR the Supreme Court had to decide on the fundamental question of how to tax awards of damages. According to the case law, damages are to be taxed in the same way as the income for which they are a substitute would be taxed. In SKM2013.779.HR a company had entered into a purchase agreement for shares in a Russian company. The purchase was to be completed when the Russian company had completed the building of a new hotel and proved its right to the property by registration. Following completion of the hotel, difficulties arose with regard to the registration of the property right. As a result, the purchase agreement was not fulfilled and the Danish company was granted USD 13.2 million in damages.
The company argued that the damages were exempt from tax pursuant to Section 5 of the State Tax Act, that the damages were compensation for the value of the company's right under the purchase agreement, and that such compensation does not constitute a capital gain according to the provisions on capital gains in Danish tax law.
The Supreme Court found that the purchase agreement constituted a final and non-transferable contract for the purchase of the shares. The damages put the company in the same financial position as if it had bought the shares and subsequently been forced to sell them. Therefore the damages were to be regarded as representing the selling price for the shares and were thus taxable pursuant to the former Section 8 of the Taxation of Capital Gains on Sale of Shares Act.
With this ruling the Supreme Court seems to apply a quite broad interpretation of the substitution principle. On the question of taxable versus tax-exempt income, the ruling shows that while the distinction between Sections 4 and 5 of the State Tax Act has existed for more than 100 years, it still gives rise to interesting questions.
SKM2013.320.HR and SKM2013.321.HR -The Treatment in
Danish Tax Law of a Refund According to the German Organschaft According to Section 31 of the Corporation Tax Act, Danish corporate groups are subject to compulsory joint taxation. According to Section 31 A of the Corporation Tax Act, it is possible to include foreign subsidiaries in Danish joint taxation -optional international joint taxation. In these cases there is an obligation to make up an income state-ment in accordance with Danish tax law. This includes assessing the transactions of the foreign company or companies in a Danish context. In SKM2013.320.HR and SKM2013.321.HR the Supreme Court had to make such an assessment with regard to a German Organschaft. In SKM2013.320.HR a Danish group had entered into a joint taxation arrangement with the German branch of the group. The German group had entered into an Organschaft under German company law. Three of the German companies had realised losses in the year in question. Under the German rules on Organschaft, the losses were transferred to the German parent company, which was subject to tax on the total income of the group. According to the rules on Organschaft, the German parent company had to refund the value of the losses to the subsidiaries. The refund was tax-exempt under German tax law.
The question was how to treat this refund when making up the Danish income statement for the group. SKAT (the Danish tax authority) found that it was taxable under Section 4 of the State Tax Act, as it was a subsidy from the parent company to its subsidiary.
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The Supreme Court stated that the evaluation of the refund should be based on Danish tax law, including the legal qualification of the refund according to German company law. Four of the seven judges of the Supreme Court found that the German treatment of gains and losses in an Organschaft was to be regarded as if the activity of the subsidiary had been run at the expense of the parent company. When assessing this for Danish tax purposes, the refund was not to be regarded as a taxable subsidy.
This ruling concerns an interesting question of how to deal with conflicts between foreign law and Danish law when the income statement of a foreign entity is made up in accordance with Danish tax law. The other three judges found that the subsidy was to be regarded as taxable according to Section 4 of the Corporation Tax Act. The Supreme Court made a similar judgment in SKM2013.321.HR.
SKM2013.4.HR -Limited Tax Liability for Interest Payments onControlled Debt
According to Section 2 (d) of the Corporation Tax Act, a company has limited tax liability for interest payments on controlled debt when the creditor is resident outside the EU or in a state with which Denmark has not entered into double taxation agreement. The aim of Section 2 (d) of the Corporation Tax Act is to ensure that tax is paid in a situation where interest payments are deducted in Denmark but are not subject to taxation in the state of the creditor. There is thus an obligation to withhold taxes on interest payments by debtors under Section 65 D of the Taxation at Source Tax Act.
In SKM2013.4.HR a Danish company owned a property in France, which was its permanent establishment in France. The property was partly funded by a loan from a consolidated company in Jersey. The interest payments on the loan were included in the income statement of the French permanent establishment. The interest paid to the company in Jersey had not been deducted in Denmark, as income from a permanent establishment is not taxable in Denmark according to the territorial principle in Section 8 (2) of the Corporation Tax Act.
The company argued that it would be contrary to the purpose of Section 2 (d) of the Corporation Tax Act to regard the interest payments as being liable to tax in Denmark. Furthermore the company argued that Denmark was not the source state of the interest payments, as the interest was allocated to the property in France.
It was also argued, that there was a conflict between the two provisions. On the one hand the purpose of Section 2 (d) of the Corporation Tax Act is to ensure Danish taxation when a deductible interest payment is made to a company in a tax heaven. One the other hand the territorial principle in Section 8 (2) of the Corporation Tax Act means that interest payments are not included in a Danish income statement.
The Supreme Court decided that, despite the purpose of Section 2 (d) of the Corporation Tax Act, it could not be interpreted as meaning that the limited tax liability on interest payments only applies to payments which have been deducted when making up a Danish income statement. Therefore the Danish company should pay withholding tax on the interest payments to the consolidated company in Jersey.
